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cultivation is subject to tithe irrespective of the water used
in its irrigation.

The kharaj lands, on the other hand, are the following:

(i) The Sawad of 'Iraq, namely, the territory included
lengthwise between Hadlthah and 'Abbadan, both on the
Euphrates, and in breadth between the streams 'Udhayb
near Kuf ah, and Hulwan. This territory was called Sawad,
meaning black, because, owing to its rich flora it appeared
black, from a distance. The Sawad is kharaj land because
Omar in the presence of the Companions imposed on it the
kharaj.

According to the Hanifites the Sawad was conquered by
force and its lands were left in the ownership of their origi-
nal owners who may therefore sell their lands to one an-
other and in general exercise all the rights of ownership.

The Shafiites,1 while agreeing with the Hanifites that the
Sawad was conquered by force, claim that subsequently the
army was induced by proper compensation to relinquish its
property rights in the lands of Sawad, which were there-
upon made waqf for the benefit of all Moslems, and leased
in perpetuity (ijar ah mu'abbad-ah) to the former owners
who thereby, being mere tenants, may not sell or inherit
them.2 Al-Shafi'i& says that the question whether the

1 Minhdj, vol. iii, p. 269; Wajiz, vol. ii, p. 193; Mawardi, p. 302.

2 According to the Hanifite Abu Bakr al-Razi, as quoted by al-Zaylai
(vol. iii, p. 272), there are ten different reasons against the Shafute
fiction about the lands of Sawad being held by their cultivators merely
on lease.   The most important of these reasons are as follows: A lease
implies offer and acceptance by the parties, and in this case they are
absent; had it been a case of lease, the Companions could not have
bought any lands of the Sawad, as they have done; it cannot be a case
of lease, for the term and object of a lease must be known, further-
more such term may not be perpetual; then, too, a lease would not
lapse on conversion to Islam, but according to al-'Shaf?, the khardj
lapses on conversion.

3 Unim, vol. iv, p. 193; Muzani, vol. v, p. 192.